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1.0 Introduction AND CONTEXT
UNISON is the leading trade union in Northern Ireland representing over 40,000 members, and is the largest trade union in the UK with over 1.3 million members.  Our membership includes public service workers in health and social care; the education and higher education services; the library service; local government; youth justice; private companies providing public services; and the community and voluntary sector.  84% of our membership in Northern Ireland are women.  
UNISON, alongside colleagues from various trade unions, is represented on the Joint Negotiating Council for the Education Authority (EA) and currently acts as chair for Trade Union side.  UNISON co-chairs the Education Trade Union Group (ETUG) of the Northern Ireland Committee of the Irish Congress of Trade Unions (NIC-ICTU).  
In relation to education, UNISON not only seeks to protect and promote the rights of our members, but we also advocate for the rights of children to a high quality education which develops their personality, talents and abilities to the fullest, in line with the human rights standards set under the UN Convention on the Rights of the Child.
Alongside our colleagues from across trade unions representing education workers in Northern Ireland, UNISON is very concerned by the overall strategic direction the EA appears to be pursuing in relation to special educational needs (SEN) provision.  The NIC-ICTU ETUG endorses the content and conclusions in the response made by the Irish National Teachers’ Organisation and UNISON would reiterate our endorsement of this submission also.

 

Following the announcement of this current consultation, material appeared in the local media in March 2018 concerning plans to completely re-organise the special educational needs provision in the Belfast area, including the closure or merger of seven of the ten special schools and the creation of three larger ‘super schools’.
  It is notable that in subsequent responses to these reports, the EA has not denied that such an intention exists.  In our view, the leaking of such plans has done little to improve relations between staff, trade unions and the EA and will only fuel a perception of mistrust and a belief that this process and subsequent consultation processes will not be genuine and that decisions on future service provision have in fact already been made.

The leaking of these plans has already caused serious concerns as to how such a model would meet the varying, complex needs of vulnerable children.  For example, Fleming Fulton school currently provides services for children with physical disability and it has been suggested it would close under the leaked proposals.  Concerns have been raised by UNISON members working within the school that the pupils attending currently may not fit within the future model of provision where children will be assessed as either having Severe Learning Difficulties or Profound and Multiple Learning Difficulties.  As a result they may be required to attend mainstream schools, which will not be appropriate to their needs.  It has been estimated by those currently working within the school that as many as 58% of the pupils currently attending Fleming Fulton would be forced to attend mainstream schools, with only 30% potentially fitting the new model of provision proposed. 

It is clear that any such proposals to close or merge special schools are related to the current consultation and will be of great concern to the children affected, their parents, the wider community and our members.  UNISON calls for comprehensive, genuine engagement with the trade union movement on the overall strategic direction being pursued by the EA in relation to special school provision across all age groups.  It is also vital that the children affected and their parents’ voices are heard.  We remain determined that our members and the vulnerable children and young people who attend these schools will be protected from cuts which are not about making improvements but balancing budgets.

2.0  CURRENT PROPOSALS

UNISON believes that the current consultation process is unsatisfactory.  In general, we find the proposed framework to be incomplete, vague, lacking in financial planning and detail in relation to maintaining pre-existing relationships, such as with Health and Social Care Trusts.  It is also of serious concern that the Framework contains no detail in relation to staffing which may be required in future. 

In setting the context for these proposals, the EA highlights that there continues to be an increase in the number of children being identified in the early years who have special educational needs and for whom additional support is required.  The EA suggests that it continues to commit an increased proportion of resources to special education.  Given the finding crisis that is currently being experienced in education, with the funding gap in education predicted by the EA in December 2017 to grow to £350 million by 2019/20, we are very concerned that the EA has not addressed issues of funding in bringing forward this framework.  The EA must make a firm commitment that the implementation of any new frameworks in relation to SEN will be supported by levels of funding that are responsive to growing demand and which result in the needs of all children being properly met.  This new framework must not be used as a method to make cuts to SEN provision and divert children into mainstream schools where they cannot meet the child’s needs.  
UNISON members are already seeing first-hand the impact of cuts to special needs provision, such as attempts to re-assign special needs teaching assistance hours for ‘general’ assistance.  UNISON would share the concerns highlighted by the Children’s Law Centre that the EA may wish to try and cut spending by: 

· reducing the numbers of children receiving statutory assessments and ultimately statements; 

· reducing the numbers of children in the future who will receive specialist SEN provision that is quantified and specified to meet individual need; 

· reducing determinations for placements in specialist educational settings assessed on the basis of need and within a prescribed statutory timeframe; 

· reducing the standard and diluting the level of services available to individual children as provision is increasingly provided to a class group or is managed at the discretion of the school, outside the protections of any statutory SEN processes, and in the context where schools have limited resources to meet gaps in service provision;
· making decisions about access to interventions based upon cost controls rather than based upon assessments of need. 
We are opposed to such actions and UNISON demands that the EA shares any detailed costings and budgetary projections for the implementation of this framework with trade unions.  

UNISON notes that the proposed EA framework of future provision for children in the early years with SEN is based on ten key principles.  We do not propose to comment on each individual principle in turn, but we would make the following comments:

· We note that the ‘Developmental’ principle highlights that children’s needs change over time and that services and support should change as the child’s need changes.  It is unclear from the proposals however how and when these reviews of the child’s need might happen.  A serious concern already exists as to the lack of educational psychologists to review children in mainstream and special schools, and the lengthy waits and lack of access to assessments for children.  The EA must address this issue in order to ensure that developmental change in the child is noted and the proper supports are put in place.  
· The principle of ‘Inclusive’ is framed around children moving into mainstream provision, which raises concerns as we have highlighted above around the child’s right to an education being fulfilled.  

· We are challenged as to how the EA can be proposing that provision be ‘flexible’ when it seems entirely clear that the overall strategic direction is to consolidate provision into a smaller number of sites, which will result in more children being forced into mainstream provision, as we have highlighted above.

· We are very concerned by the concept of ‘Equity of access in relation to the programme of support in special schools’.  This causes us particular concern given how the EA has interpreted this concept in the past to effectively offer children the same provision, regardless of differing and varied needs.  The framework should not be aimed at ensuring ‘equity’ of access, which could result in children receiving a level of provision below what they currently receive.  Instead, it should contain a commitment to promote equality of opportunity for all children requiring SEN supports, acknowledging that different children will require different, tailored support that meets their specific needs.  A failure to deliver such support will only allow the present inequalities that are within the system to persist.  
UNISON notes that in addition to these principles, the EA has identified six ‘enabling proposals’ to transform how the EA provides support to meet the needs of children in the early years with special educational needs.  We do not propose to comment on each individual principle in turn, but we would make the following comments:

· Proposal 1 – Communication states that the EA will establish an Early Years Panel for all early years SEN referrals.  This proposal is disingenuous as we understand that such a panel has already been established.  We would share the concerns expressed by the Children’s Law Centre as to the need for EA to clarify who sits on such panels, their remit, and what decisions such panels already make or will make in future under this framework.  We would share the Children’s Law Centre’s concern at the lack of transparency around the operation of these panels which do not form part of the statutory SEN framework and could impede its operation.
· Proposal 2 – Partnerships discusses strengthening partnerships with health and social care as well as statutory, voluntary and other early years providers to develop more integrated provision and support.  UNISON agrees that partnership working is essential in meeting the needs of children with SEN, particularly partnership between education and health and social care services.  However we would welcome an unequivocal commitment from the EA that ‘Partnerships’ with the voluntary sector will not result in services that are currently being provided by the public sector being outsourced.  UNISON has consistently led opposition to outsourcing and privatisation of public services, including within the education sector, and we do not believe that the community, voluntary or social enterprise sectors should simply be used to provide a cheaper alternative to existing public services.  Such practices would raise major issues of concern around capacity, quality, treatment of staff and the sustainability of such services.    
· Proposal 5 - Extension of the Continuum of Mainstream Pre-school Provision proposes to extend the continuum of mainstream provision for children in their pre-school year with SEN.  As we have outlined above, we are concerned that the focus here appears to be on extending the use of mainstream provision, which may not always be appropriate for the needs of the child, presumably on the basis of cost-saving.  We note that the Framework contains a proposal to explore potential for establishing Early Years SEN Centres attached to mainstream pre-school settings across the EA, including a pilot of Early Years SEN Centres in up to six mainstream early years settings across the EA, with evaluation of the child’s needs in this context informing their transition to an appropriate Year 1 placement.  We are concerned as to this development, given that currently there are nursery places within special schools that are not being used.  We are opposed to any attempt to effectively outsource special school provision to mainstream schools which could be construed as an effort to run-down special school provision.  We also do not accept the proposal that capacity in Early Years SEN Centres would be at around 12 children per class, for a minimum of 15 hours per week.  This is less than current provision and no clarity is offered as to the staffing ratio which will exist within these centres.  Experience has shown that children with SEN transitioning into mainstream provision often find themselves in an environment which is underfunded and lacks adequate supports.
· Proposal 6 – Special School Provision highlights the intention on the part of the EA to establish more consistent arrangements for access and provision of pre-school special nursery places on a basis that is described as being ‘equitable’ and ‘will meet the needs of children with the most complex needs’.  The term equity cause us concern for the reasons outlined above and we would instead suggest that special pre-school special nursery places are provided in a manner that promotes equality of opportunity, removing barriers to access that currently exist.  We are also concerned that the language used here only identifies support will be offered to children with the most complex needs, without offering any clarity as to what this terms means in this context.  We further note that an action under this proposal is that an annual audit of staffing and pupils across special school nursery settings will be conducted, with relevant and appropriate adjustments to the special school early years workforce being made in line with changing need and demand.  UNISON is very concerned by the clear implication from this statement, which is that there will be no fixed contracts for staff and limited job security.  We are opposed to any attempt to casualise the workforce in this area and fail to see how such a move would lend itself to more consistent provision for children.   
4.0 COMPLIANCE WITH EQUALITY LEGISLATION AND POLICY 
UNISON notes that the EA has undertaken a draft Equality Impact Assessment (EQIA) in relation to the proposed framework.  UNISON assumes that in conducting this EQIA, EA has shown regard for the commitments contained within its Equality Scheme.
 Under the EA Equality Scheme, a commitment is made that in conducting an EQIA, the EA will follow the Equality Commission for Northern Ireland (ECNI) Practical Guidance on Equality Impact Assessment (EQIA) (2005).
 The ECNI Practical Guidance on EQIA states that an EQIA is a seven stage process that involves certain mandatory aspects.
 UNISON’s comments below will correspond to various stages of the EQIA process and will focus on mandatory aspects of the EQIA process.  
Consideration of Available Data and Research - The ECNI Practical Guidance on EQIA provides that public authorities must collect and analyse existing quantitative data by relevant equality category as a minimum base from which to judge outcomes at this stage.  This will enable them to make a judgment of impact across the nine section 75 categories.

In general, we find that the data relied upon within the EQIA in relation to the workforce is not specific and therefore does not allow detailed conclusions to be drawn in relation to the impact that the framework may have on the workforce.  For example, data on gender only relates to the EA workforce as a whole and has not been disaggregated to consider those who work specifically with children with SEN in the early years.  In finalising the EQIA, the EA must disaggregate the data being relied upon to be more specific to the groups of staff affected in order to properly assess the impact of these proposals.  It will not be possible for the EA to develop the alternative policies or mitigating measures which may be required in the absence of properly disaggregated data across all nine section 75 categories.

Assessment of Impacts and Proposed Actions - The Equality Commission’s Practical Guidance on EQIA states that the public authority must use the information gathered to decide whether there is, or is likely to be, a differential impact, whether direct or indirect, upon the relevant group (or groups).  If an adverse effect on any of those groups can be identified, policy makers need to consider what to do in light of the adverse impact identified, including alternative measures.
  The Equality Commission’s Practical Guidance on EQIA is clear that consideration of mitigating measures and alternative policies is at the heart of the EQIA process.  Different options must be developed which reflect different ways of delivering the policy aims.

The EA has identified a number of impacts as a result of these proposals across the section 75 categories.  In particular it identifies that the ‘minimum of 15 hours per week’ provision may be considered a reduction for some children, and thus considered a negative impact.  In general however we are concerned that the EA has stated that it views the framework as impacting positively overall, minimising the potential negative impacts that particular proposals may have on both children and young people and the workforce.  

We have highlighted a number of areas throughout this response where we have concerns about how this framework may be implemented and the potential negative differential adverse impacts this may have on staff and children.  The EA must address these issues in finalising the EQIA.  
In terms of the issues that the EA has identified, we are very concerned that no actions are proposed to address the clear differential adverse impact that children who will experience a reduction in provision will face.  UNISON is opposed to any reduction in provision which will not meet the needs of the children and young people concerned and which is completely contrary to the duty to promote equality of opportunity under section 75.  Any proposed reduction in provision in a misguided attempt to make provision ‘equitable’ must be abandoned.  If it is not, then the EQIA process will not have been properly followed.
We also believe that it is completely inadequate to suggest that an annual audit of staffing in special school early years provision, with a view to ensure the workforce is meeting the needs and demands of SEN young people, will only impact on staff on the grounds of gender (where there is a clear differential adverse impact on women).  This audit has the potential to impact on staff across all section 75 categories.  
It is also insufficient to state that adjustments will be legitimate on the basis that they will aim to ensure the best outcomes for children and young people with SEN.  It is a complete misunderstanding of the section 75 duties to suggest, in our view incorrectly in this instance, that a negative impact on a section 75 group can be justified on the basis that it may present a positive opportunity for another section 75 group.  Where a policy will have a differential adverse impact on a section 75 group, the obligation on the EA under its section 75 duties is to develop alternative policies or mitigate against such an adverse impact.  In the absence of any clarity as to how the EA intends to adjust provision as a result of these audits, it is impossible for us to comment on whether the proposed actions will be effective here.  We demand that the EA urgently clarify the position in this regard.  
CONCLUSION
Given the concerns highlighted within this submission, the EA must engage with UNISON and the wider Trade Union side as a matter of urgency.  We anticipate a detailed response to our comments which demonstrates that they have been given proper consideration.  We believe that direct engagement is the most valuable form of engagement in relation to these proposals.
For further information, please contact: 
Anne Speed, Head of Bargaining – a.speed@unison.co.uk
John Patrick Clayton, Policy Officer – j.clayton@unison.co.uk
Telephone – 028 90270190
UNISON, Galway House, 165 York St, Belfast, BT15 1AL
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